
BEFORE THE POLLUTION CONTROL BOARD

CL~t~C)CLOF THE STATE OF ILLINOIS

NOTICE OF FILING

To: JohnKim
SpecialAssistantAttorneyGeneral
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276

DorothyGunn
ClerkoftheBoard
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
Suite 11-500
100 WestRandolphStreet
Chicago,Illinois 60601

PLEASE TAKE NOTICE that on Friday,May 23, 2003, I filed with the Clerk of the

Illinois Pollution Control Boardof the Stateof Illinois an original, executedcopy of a Petition

for Review ofIllinois EnvironmentalProtectionAgencyDecisionsandAppearancesfor Carolyn

S. Hesseand BethA. Harvey.

Dated: May23,2003

CarolynS. Hesse,Esq.
BethA. Harvey
Barnes& Thornburg
2600ChasePlaza,10 SouthLaSalleStreet
Chicago,Illinois 60.603
312-214-8301

Respectfullysubmitted,

By: Cj~ ~
CarolynS.H~

KELLER OIL PROPERTIES,iNC., )
)

Petitioner )
) PCBO3-130

V. ) (USTAppeal)
)

ILLINOIS ENVIRONMENTAL, . )
PROTECTIONAGENCY )
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

KELLER OIL PROPERTIES,INC., ) MAY 2 3 2003
STATE OF ILLINOIS

Petitioner ) . Po!lut,0~ Control Board

)
v. ) PCBO3-130

) (UST Appeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent )

PETITION FOR REVIEW OF ILLINOIS ENVIRONMENTAL

PROTECTION AGENCY DECISIONS

Keller Oil Properties,Inc. by its attorneys,Carolyn S. Hesseand Beth A. Harvey of

Barnes& Thornburg,pursuantto the Illinois EnvironmentalProtectionAct, 415 ILCS 5/1 et.

seq. (the “Act”) and 35 Illinois Administrative Code Section 105.400et. seq.,herebyappeals.

certaindecisionsby theIllinois EnvironmentalProtectionAgency(the“Agency”).

1. KellerOil Properties,Inc. (“Keller”) is theownerofpropertylocatedat419 West

Lincoln, Charleston,ColesCounty,Illinois. Thesiteis agasolineservicestation

knownasUniversityBP orUniversityShell that hasundergroundstoragetanks

(UST5) on theproperty,which storegasoline,heatingoil, anddieselfuel.

2. LUST IncidentNumber881670wasobtainedfollowing asite investigation.

3. On May2, 2001,theAgencyreceivedKeller’s requestfor reimbursementof

costsfrom theIllinois UndergroundStorageTankFund(the“Request”) forthe

period from July 1, 2000to March 31, 2001, in theamountof$71,173.17.

IThis filing submitted on recycled paper as defined in 35 Ill. Adm. Code101.202]



4. TheAgencydeniedcertaincostsin theRequestin a letterdatedJanuary17, 2003,

acopyofwhich is. attachedheretoasExhibit A.

5. Keller is appealingthis January17, 2003 denialbecause:

(a) the Agency deniedcertaincosts due to the deductionfor an adjustmentto
HandlingChargesgreaterthanallowedby the sliding scalebasedon eligible
subcontractorcharges;

(b) the Agency denied certain costs by claiming that the costs that the
owner/operatorfailedto demonstratewerereasonable;and

(c) the Agency denied certain~costs due to lack of supporting technical
documentationas the owner/operatorfailed to demonstratethat the costsare
for correctiveactionperformedin accordancewith agencyapprovedplans.

6. Keller disagreeswith theAgency’sdecisionandbelievesthatthecostssubmitted

for reimbursementarecorrectiveactioncosts,arereasonableandarethetypesof

coststhat areeligible for reimbursementundertheAct and implementing

regulations.

TheAgency’sletterdenyingreimbursement,Exhibit A, providesno further

explanationoftheAgency’sreasonsorbasesfor denialthat couldaidPetitioner

in settingforth its groundsofappeal.Nevertheless,theAgency’sdenialis a final

decisionthatPetitionermustappealto theBoardin orderto preserveandenforce

Petitioner’sright to reimbursementundertheUST Fund.

8. OnFebruary24,2003,thepartiestimely filed ajoint noticeto extendtheappeal

deadline.OnMarch 6, 2003,theBoardfiled an orderextendingtheappeal

deadlineuntil May23, 2003, acopyof which is attachedheretoasExhibitB.

Pursuantto theBoard’sMarch 6, 2003order,this appealis timely filed.

[This filing submitted on recycled paper asdefined in 35 Ill. Adm. Code101.202]



WHEREFORE,Keller Oil Properties,Inc. respectfullyrequeststhat the Board enteran

orderthatwill providethatit be reimbursedfrom theUST Fundfor its submittedcostsandfor its

attorneysfeesandcostsin bringingthis appeal.

Respectfullysubmitted,

KELLER OIL PROPERTIES,iNC.

By: ~
Oneof Its Att~neys

CarolynS. Hesse,Esq.
BethA. Harvey
Barnes& Thomburg
2600ChasePlaza
10 SouthLaSalleStreet
Chicago,Illinois 60603
312-214-8301

[This filing submitted on recycled paper asdefined in 35 III. Adm. Code101 .202]



• ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

- 1021 NORTH GRAND AVENUE EA~, P.O. Box 19276, SPRINGFIELD, ILLINOIS 62794-9276
JAMES R. THoMpsoN CENTER, 100 WEST RANDOLPH, SUITE Fl -300, CHICAGO, IL 60601

RENEE CIPRIANO, DIRECTOR

217/782-6762- . ~. .

1 JAN 182003

JAN17 2003 . .

L. Keller Oil Properties,Inc.
Attn: JoeHenryP,O.Bo~c70-
Effingham,Illinois 62401

Re: LPC#0290105024-ColesCounty
CharlestonLKellerOil.
419 WestLincoln.~
LUST.Incident#88l670 . .

LUST FISCAL FILE : .

DearMr. Henry:

TheAgencyhascompletedthereviewoftherequestforreimbursementofcorrectiveactibn costs
from theIllinois UndergroundStorageTankFundfor theabove-referencedfacility. Theinvoices
reviewedcoveredtheperiodfrom July ul, 2000to March31,2001. Theamountrequested.was
$71,173.17. S.

• Thedeductihieamountforthisclaimi~$50,000.00~whichwaspreviously-deductedfrom
reimbursementrequestsreceivedJune29, 1999,May 18, 2000,andMarch 26, 2001. Listed in
AttachmentA-arethecostswhich arenot beingreimbursedfrom thisrequestandthereasons
thesecostsarenot beingreimbursed.

On May2, .2001,theAgencyreceivedyou~completerequestforpaymentfor this claim: As a

resultof theAgency’sreview,ofthis clai±n,a\‘oucherfor $60,830.57will bepreparedfor

submissionto theComptroller’sOffice for paymentasfundsbecomeavailablebaseduponthe
datetheAgencyreceivedyourcompletereques~for paymentofthis claim. Subsequent.claims
that havebeenlaresubmittedwill be processedbaseduponthedatecompletesubsequentbillings

requests arereceivedby theAgency. . - - -

This constitutestheAgency’.s final actioii with regardto the aboveinvoices. An underground
storagetanko~neror operatormayappealthis fu~aldecisioi~to theIllinois Pollution Control
Board(Board)pursuantth Seption22.18b(g) andSection40 oftheAct by filing a petitionfor a
hearingwithin 35 daysafterthedate-ofissuanceofthefinal decision.However,the35-day

ROCgFQRr) — 4302 North Main 5treeL~~’1fl1~II ~ t(~ r~1 -lrU ~‘ ‘ . ~ Des Plaines, IL 60011, —1847) 294-4073

ELGN — 595 South Stam ~, IL 61614 -~(3091 693.3460

BUR(Au oF L.-~r-u) - PWnA — 7620 N. Univet ~St SIred, Champni~n.IL 61 32(1 —(217 333-6907
SPK)NGFIRD —43005. Sixth Street Rc . . el Collinsvi(Ie,IL 62234—1618)346-5120



JAN 182003 ---fl -

periodmaybe extendedfor a periodoftime not to exceed90 daysby writtennoticefrom the
owneroroperatorandtheIllinois EPAwithin the initial 35-dayappealperiod. If the owneror
operatorwishesto receivea90-dayextension,awrittenrequestthat includesastatementofthe
datethefinal decisionwasreceived,alongwith a copy.ofthis decision,mustbesentto the
Illinois EPA assoonaspossible.

For informationregardingthefiling ofan appeal,pleasecontact:~ -

DorothyGunn,Clerk -. -

Illinois Pollution ControlBoard
StateofIllinois Center S

100 Wést.Randolph,Suite 11-500
Chicago,Illinois 60601
ii2/oILf~.ioZU . -

Forinformationregardingthefiliflg of an extension,.pleasecontact:

Illinois EnvironmentalProtectionAgency
DiviSion ofLegal Counsel
102l’North GrandAvenueEast
Springfield, Illinois 62794-9276
217/782-5544 • -

If you haveanyquestions,pleasecontactDianaGobelmanor CarolHawbakérof theLUST
Sectiontechnicalstaffat217/782-6762. . S S

DEC:DLG:bjh\0335 64.doc

Attachment

Page2

E. Oakley,Manager -

LUST ClaimsUnit
Planning& ReportingSection
BureauofLand

cc: CW3M



- AttachmentA -

A~countingDeductions - • •JAN 182003

Re; LPC ~0290105024-- Coles County - - - -

• Charl~stonJKellerOil S . -

- 419 W~stLincoln -

• S LUST IpnidentNb. 881670 • S -

LUST FISCAL FILE - . . - -

Item# . Descriptionof Deductions

I. $1,117.60,deductionfor an adjustmentin HandlingChargesof greaterthanthe
allowedSliding Scale(Section22.lSb(i)(2) oftheEnvironmentalProtectionAct).

Amount reduceddueto rateallowableper sliding scalebasedoft total of eligible
- subcontractorchargesin hilling package.Reducedfor amountbilled for ineligible

subcontractorinvoices. S • - S

$1.75.00,deductionin coststhattheowner/operatorfailed,to demonstratewere
reasonable(Section22.1Sb(d)(4)(C)oftheEiivironmentalProtectionAct).

CW3M 1/01 — Administrativ-eassistantandengineerrates- $54.00
CW3M 2/01 —Projectmanager~d engineerrates- $121.00

DEO:DLG:bjh\033564.doc S • -. S -



S S - S - AttachmentA -

TechnicalDeductions
- S - • JAN1 82003

Re: LPC#0290105024--ColesCounty - -

Charleston/ Keliei~Oil ‘ S

419 WestLincoln S S S

LUST IncidentNo. 881670 • 5

LUST FISCAL FILE

Item # DescriptionofDeductions- - S - -

$9,050.00, deductionfor coststhat lacksupportingtechnicaldocumentationasthe
owneror operatorfailedto demonstratethat ~hecostsarefor correctiveaction
performedin accordancewith theplansapprovedby theAgency (Section
22.18b(d)(4)(F)oftheEnvironmentalProtectionAct). In addition,this amountis being
deductedfor coststhat theowner/operatorfailedto demonstratewere-reasonable.
(Section22.1Sb(d)(4)(C)of theIllinois EnvironmentalProtectionAct). -

These‘costsareassociatedwith LEL and-AirOperated.Re~overyPumprates.Thereare
no correspondingPersonnelhoursfor theLEL thatwould demonstrateLEL useandno
correspondingPersonnelhoursthatwould be requiredfor amanualpumpingas
describedin theletterdatedJune15, 2001 to DianaGobelmanjustifying theneedfor a -

technicianto manuallypump theVarsityInn sump. - S

5—’



ILLINOIS POLLUTION
March6,

KELLER OIL (July 1, 2000—March 31,

2001),

Petitioner,

v

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

Respondent.

CONTROLBOARD
2003

)
)
)
)

S ) PCBO3-130
) (UST Fund)
) (90-DayExtension)
)
)
)
)

ORDEROFTHE BOARD (by T.E. Johnson):

On February24, 2003, thepartiesplacedin theU.S. mail ajoint requestto extendthe35-
• dayperiodwithin which KellerOil mayappealaJanuary17, 2003 determinationof theIllinois

EnvironmentalProtectionAgency(Agency). See415 ILCS 5/40(a)(1)(2002); 35 Ill. Adm. Code
• 105.206(c),105.208(a),(c). KellerOil wasservedtheAgency’sdeterminationon January18,

.2003. Becausethejoint, request’spostmarkdateis within the filing period following’Keller Oil’s
receiptof theAgency.decision,thepetitionis timely filed. See35 Ill. Adm. Code101.300(a),
101 .300(b)(2),105.404. TheAgencyissuedareimbursementfrom theUndergroundStorage
TankFundin theamountof $60,830.57.Keller Oil requested$71,173.17.This matterregards
Keller Oil’~leakingundergroundstoragetanksiteat 419 WestLinc•oln in Charleston,Coles
County. TheBoardextendstheappealperioduntil May 23,2003, asthepartiesrequest.See
415 ILCS 5/40(a)(1) (2002); 35 Ill. Adm. Code105.208(a).If KellerOil fails to file an appeal
on orbeforethat date,theBoardwill dismissthis caseandclosethedocket. . S

IT IS SO ORDERED. S S 5

I, DorothyM. Gunn,Clerk of theIllinois Pollution ControlBoard,certify thattheBoard
adoptedtheaboveorderon March6, 2003,,by avote of6-0. ,

EXHIBIT I

DorothyM. Gunn,Clerk
‘Illinois Pollution ControlBoard



BEFORE THE POLLUTION CONTROL BOARD~~CE!V
CLrr~r, D

OF THE STATE OF ILLINOIS S ~‘ SOFFICE
M/-iy232003

KELLER OIL PROPERTIES,INC., ) • ST,~-j-~ConfroLBoard

Petitioner )
)
)
)

5)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY,

)
)

Respondent )

APPEARANCE S

NOW COMES the undersigned,Carolyn S. Hesse,and enters an appearancefor the

Petitioner,KELLER OIL PROPERTIES,iNC., in theabovecaptionedmatter.

Dated:May23, 2003

KellerOil Properties,Inc.

By:__________
- Oneof Its At~rneys

Carolyn S. Hesse
Barnes& Thornburg S

10 S. LaSalleStreet
Suite2600
Chicago,Illinois 60603
(312)214-8301

[This filing submitted on recycled paper as defined in 35 III. Adm. Code iOl.202J



BEFORE THE POLLUTION CONTROL BOARDRECE~VED

OF THE STATE OF ILLINOIS CLERK’S OFFICE

M/~Y232003KELLER OIL PROPERTIES,INC., )
S ) STATE OF ILLINOIS

Petitioner Pollution Control Board

)
v. S ~ PCBO3-130

)
)

ILLINOIS ENVIRONMENTAL ) - S

PROTECTIONAGENCY,

)
)

Respondent ) S

APPEARANCE

NOW COMES the undersigned,Beth A. Harvey, and entersan appearancefor the

Petitioner,KELLER OIL PROPERTIES,iNC., in theabovecaptionedmatter.

Dated: May23, 2003

Keller Oil Properties,Inc.

By:~j~~ 0 ~
S Oneof Its Attorneys ç~J

BethA. Harvey
Barnes& Thomburg
10 S. LaSaIleStreet
Suite2600 5

Chicago,Illinois 60603
(312) 357-1313

CHDSOI BzH 169026vj
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CERTIFICATE OF SERVICE

I, on oathstatethat I haveservedthe attachedPETITIONFORREViEW OF ILLiNOIS
ENVIRONMENTAL PROTECTIONAGENCY DECISIONSandAPPEARANCESforBeth A.
HarveyandCarolynS. Hesseby placingacopyin anenvelopeaddressedto:

JohnKim
S SpecialAssistantAttorneyGeneral

Illinois EnvironmentalProtectionAgency .5 5

1021 NorthGrandAvenueEast S

P.O.Box 19276
Springfield, Illinois 62794-9276

via U.s.mail this ~ 3 dayofMay, 2003.

DorothyGunn
Clerk oftheBoard
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500
100WestRandolphStreet
Chicago,Illinois 60601

viaHandDelivery this ~3 dayofMay, 2003.

S. , ________

CarolynS. Hes~
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